mitted he had been using the gasoline-powered front-end loader in
question that morning and also the previous day to muck around a
fan (Tr. 23-24, 30, 70).  Mr. Livingston also admitted he had
been using the loader underground 2 or 3 days a week for a period
of approximately 2 months (Tr. 72) and that at times other miners
were present (Tr. 73).

The gasoline-powered engine emitted carbon monoxide and it
did not have a water scrubber or a catalytic converter "to help
burn off the carbon monoxide." (Tr. 26).

Inspector Esteban advised Mr. Livingston that he could not
leave the property without issuing the imminent danger order (Tr.
24, 31) because'someone could be killed using a gasoline-powered
engine underground.  The mine did not meet the regulation's
criteria for using gasoline powered equipment (Tr. 27, 28) since
it did not have multiple roadways from the surface, but only a
single tunnel (Tr. 28, 52, 54).  There existed a serious hazard
from carbon monoxide poisoning (Tr. 26, 30, 32, 34, 72-73, 75),
which could result in a fatality (Tr. 30, 34).  As many as 4
persons had worked in the mine in the past (Tr. 28, 44-46, 66,
67, 76), and Mr. Livingston and his "partner" were currently
working in the mine (Tr. 28, 72-73).

The lethal nature of carbon monoxide poisoning was described
by the Inspector as follows:

"Because if he gets a high concentration of carbon
monoxide, you can't smell the gas, you can't detect it.
All of a sudden you're down, and you're dead."

(Tr. 34) .

Mr. Livingston had been using the gasoline-powered loader
two or three times a week for 4 or 5 years (Tr. 66).  He intended
to dispose of the loader at the time of the inspection and so
advised the inspector (Tr. 61-62).  Mr. Livingston thereafter
sold the loader to one Douglas Mead, who he first characterized
as a "junk dealer" {Tr. 64), but subsequently in his testimony,
it also turned out that Douglas Mead was one of those who worked
in the mine (Tr. 67) and the same person Mr. Livingston said was
his "partner" (Tr. 73).  Mr. Livingston closed the mine 2 or 3
weeks after the CAV inspection (Tr. 62, 76).

Following the inspection, Inspector Esteban issued 4
CAV-type notices of violation (Tr. 22) in addition to the
Citation/Order which is the subject of this proceeding.

At the hearing, Mr. Livingston who, it should again be
mentioned, was not represented by counsel, offered an undated
letter (Ex. R-l) which he had sent to the Secretary's counsel
subsequent to the issuance of the Citation/Order.  In the first
paragraph of this letter he sets forth what appears to be his
primary contention (Tr. 75) in this matter, i.e., that a
"one-man" operation is not subject to the Act:

100!aforementioned
